IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
WESTERN DI VI SI ON

Ll SA HERDAHL, on behal f of herself
and her m nor, school -age children,
Plaintiff

V. No. 3:94CVv188-B-A

PONTOTOC COUNTY SCHOOL DI STRI CT;
PONTOTOC COUNTY BOARD OF EDUCATI ON
JOHN ALLEN, JOHN LAUDERDALE, JOHNNY
MOUNCE, KEN ROYE, and RI CKY SPENCER
intheir official capacities as nenbers
of the Pontotoc County Board of Educati on;
JERRY HORTQON, in his official capacity
as Superintendent of the Pontotoc County
School District; STEVE CARR, in his
official capacity as Principal of North
Pont ot oc Attendance Center; and RODNEY
FLOYERS, in his official capacity as
Assi stant Principal of North Pontotoc
At t endance Center,

Def endant s

ORDER

This cause is presently before the court on the plaintiff's
nmotion for sunmary judgnent. Plaintiff Lisa Herdahl is a resident
t axpayer and nother of five children currently attendi ng the North
Pont ot oc Attendance Center ("Center"), a public school located in
Ecru, M ssi ssippi. The Center provides public education from
ki ndergarten through twelfth grade. On Decenber 20, 1994, the
plaintiff filed this action seeking relief fromthe school prayer

practices, religious Bible instruction, and other practices of the



def endants Pontotoc County School District ("D strict") and its
officials that violate the Establishnment Cause.! On April 18,

1995, this court prelimnarily enjoined the defendants' schoo
prayer practices, including the broadcast of norning prayer over
the school intercom and organized, vocal prayer in classroons

during instructional tinme. Herdahl v. Pontotoc County Sch. Dist.,

887 F. Supp. 902 (N.D. Mss. 1995). The court incorporates by
reference the fact finding of its previous opinion. Pending a nore
conplete record through discovery, the plaintiff did not seek
prelimnary relief regarding the defendants' other practices. Now
that discovery is <conplete, the plaintiff seeks summary
adj udication on all clainms raised in her First Amended Conpl aint.
Upon due consideration of the notion, the defendants' response
thereto, the affidavits and nenoranda submtted by the parties, the
court now rul es.

Prior to this court's prelimnary injunction, the District's
stated policy and practice on the issue of the school -w de prayer
was that the Center would permt "student clubs or organizations
brief access to the public address system follow ng the norning
announcenents by the adm nistration, for the purpose of nmake any
student announcenent or any ot her free speech comments the students

desire."” The Al etheia C ub, one of the recogni zed student cl ubs at

The Establishnment C ause was made applicable to the states
t hrough the Fourteenth Amendnent. Everson v. Board of Educ., 330
US 1, 67 S. C. 504, 91 L. Ed. 2d 711 (1947).
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t he school, had frequently utilized this period of tinme to present
a short devotional, or inspirational nessage, often including a
short Bible reading, which was frequently followed by a short
prayer. The entire devotional and prayer generally lasted no
| onger than a m nute.

It is the District's position that they have created a
"limted open forunm’ as described in the Equal Access Act.? 20
U S C 84071 et seq. By permtting student clubs or organi zations
the right to request and use the public address systemfor a brief
nmoment for announcenents or such other appropriate use, follow ng
the of ficial nmorni ng announcenents, the District contends that they
cannot now di scrim nate agai nst the Aletheia C ub on the content of
their nessage.

The court has serious reservations concerning the exi stence of
such a "limted open forum beyond the brief nonment allowed for
announcenents. The District concedes that, wth the exception of
the Aletheia Club's norning activities, their previous practice
only permtted the broadcast of information concerning student or
school activities. These announcenents are not conparable to the
actual practicing or preaching of an organization's belief to

students in a captive audience situation as the Al etheia C ub was

2The Equal Access Act prohibits public secondary schools
t hat receive federal financial assistance and that nmaintain a
"l'tmted open forum from denying "equal access" to students who
wish to meet within the forumon the basis of the content of the
speech at such neetings. 20 U S.C. 8§ 4071(a).
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permtted to do. The court wll, however, reserve judgnent on this
issue to allow counsel to produce evidence at trial and/or to
develop their legal argunents in support of or in denigration of
such a forum as well as the validity of the defense itself given
the captive environnent.

The court further finds that the remaining clainms in the
plaintiff's anmended conplaint should be carried over to the trial
of this cause, schedul ed to begin March 4, 1996, for the hearing of
evi dence and argunents on the nerits.

For the foregoing reasons it i s ORDERED

That the plaintiff's notion for summary
judgnent is carried over to trial

TH'S, the day of February, 1996.

NEAL B. BI G&ERS, JR
UNI TED STATES DI STRI CT JUDGE



